
TAXATION OF NON-RESIDENT LANDLORDS 

WHAT’S CHANGED  

INTRODUCTION 

1. Good afternoon. I’m delighted to be here to talk to you about the taxation of UK 

situate property in the hands of non-UK residents. This is a topic that has been 

constantly evolving over the last decade or more (and we’ll discuss that in a minute), 

and so it will come as no surprise that we’ll be focusing on not the taxation of 

income but the increasingly complex plethora of taxes that surround sale and 

purchase of UK situate land.  

2. I want to start by taking you – very briefly – through the history of UK property 

taxation, which has been problematic for successive UK governments for many 

decades now. In the last decade or so the policy focus has been on the increased 

cost of property in the UK fuelled somewhat – though primarily in London in this 

respect – by purchases from outside the UK. These policies have in recent years 

been rather too successful as the London property market has stagnated (though of 

course not without the impact of external forces). Later on I’m going to mention 

some new measures that seek – potentially – to counteract this.  

3. In 1960 the UK introduced the transactions in land provisions (IT/CT) – broad 

spectrum anti avoidance provisions that have been revised several times since then. 

So even before the introduction of CGT in 1965 there was an awareness of the 

potential to exploit taxation of land. However, on the introduction of CGT it was 



decided to leave non-residents outside of scope because of the difficulty of 

enforcement and the potential impact in relation to the UK’s double tax treaties. 

Somewhat surprisingly this position remained until the introduction of the NRCGT.  

4. This came in 2015, a mere two years after the introduction of the ATED and 

ATED-related gains charges. Further changes to bring all UK property and 

“property rich” companies within the charge were being mooted from 2017, but 

these were not to have effect until 2019.  

5. Additionally, in 2017 a long-accepted form of IHT planning was removed with the 

introduction of Inheritance Tax Act 1984, Schedule A1. The planning was the 

simple structure of a non-UK resident trust (settled by a non-UK domiciled settlor) 

or individual wholly owning a non-UK company, which then itself owned UK 

situate land. The land remained UK situate but its value in the hands of the 

individual or trust was in the shares in the non-UK resident company. As such, the 

value in their hands was attributable to non-UK situate property and therefore 

capable of being excluded property. Schedule A1 prevents from being excluded 

property any shares in a company, interest in a partnership or certain loan rights 

where their value can be attributed to UK residential property. It effectively in one 

foul swoop rendered all property so held (and that subject to more complex 

variations on the theme) as relevant property (for trusts) or the value in it UK situate 

(for individuals) thus pulling the value back into the UK inheritance tax net.  

6. I’m not going to talk about this change – which applies only to residential property 

at present – further, however, it is important to review all your trusts which hold 



property in such a structure to assess whether or not it offers any further benefit, 

and if it does not how it can be unwound to reduce the IHT and other taxes payable 

on exit from the structure. Despite the very strict targeted anti avoidance rule in 

Schedule A1, there are things that can be done.  

7. The diagram that you will see in the slides – which I must attribute to my excellent 

corporation tax colleague Sarah Squires who kindly allowed me to incorporate some 

of her diagrams into this presentation – sets out the position prior to non-UK 

residents being brought within the charge to tax on capital gains. I’m not going to 

take you through it at this time, because we look at a very similar diagram shortly, 

in relation to rebasing, but it does serve as a useful summary of the previous position 

to which to compare the new position.  

NON RESIDENT CGT CHARGES 

8. So let’s turn to the charges that were introduced on non-residents. These cover 

direct disposals of all types of UK land and all types of non-residents’ indirect 

disposals of UK land, where disposal is of an interest in a "UK property-rich" entity. 

There are special rules for certain RE collective investment vehicles but I’m not 

going to talk to you about those today. If you think you might come within TCGA, 

Schedule 5AAA you should really take competent advice on the position under 

those RE CIV rules. The new rules have effect in a slightly complex way. In relation 

to corporation tax, they apply for accounting periods beginning on or after 6 April 

2019. Where a company was not otherwise subject to CT but made a disposal within 

the rules after 6 April 2019 this brought that company into the charge to corporation 



tax. Effectively therefore, all non-UK resident companies should now be within 

corporation tax, rather than IT and CGT, in relation to UK situate land. This brings 

with it a very different compliance regime. If you are not au fait with it, again, it may 

be prudent to take advice. In relation to others, including individuals and trustees of 

settlements, the start date was 6 April 2019. Rates of tax should not differ to those 

applicable to UK residents, and there is rebasing – though let’s talk about this in 

some more detail in a little bit.  

9. As mentioned previously, there are a couple of charges related to UK situate 

property, which operate in different ways (though do have a broadly similar effect). 

Starting with direct disposals, this is relatively straightforward. It applies where a 

non-UK resident disposes of an interest in any UK land. The first thing to note is 

that this is irrespective of whether the land is residential or commercial. However, 

that distinction is maintained in the following ways: (i) rates of CGT (but not, 

apparently, CT)  differ between the two categories; and (ii) rebasing (of which, more 

later). Higher rates apply for residential disposals (broadly in line with the old 

NRCGT position) at 18 or 28%. This does ensure that the rates are the "same as 

for an equivalent disposal by a UK resident". 

10. For residential property the NRCGT approach has been broadly retained, but 

largely only where the owner of the property would have been within the scope of 

NRCGT under the old rules. NRCGT and ATED-related gains were repealed but 

the repeal of the former makes barely any difference due to the approach of the 

legislation.  



11. Indirect disposals are a more complicated topic. These rules apply where there is a 

disposal of a "right or interest" in a "UK property-rich" company where the seller 

has a "substantial indirect interest in land". There are quite a few terms we need to 

define! First, a company is "UK property-rich" if at least 75% of gross asset value is 

derived from UK land. If you are familiar with the transactions in land rules the test 

for gross asset value here may be familiar because the rules for determining if a 

company is "UK property rich" are broadly drawn - based on transaction in land 

rules. A "company" can be UK or non-UK (and includes certain "deemed" 

companies under Sch 5AAA – that’s the RE CIVs again). A "substantial indirect 

interest" is generally a 25% interest, but as with the IHT rules, determining the 

percentage interest is not straightforward.  

12. Before looking at some of those complexities, let’s look at the basics of the charge. 

For individuals: the basic rate of CGT is 10 or 20% but don’t forget the higher rates 

for "residential property gains". The meaning of residential property gains has 

largely been retained from the previous NRCGT definition but is now found in 

TCGA, Schedule 1B. Residential property gains are arguably restricted to direct 

disposals of land only. The manner of computation remains the same, subject to the 

rebasing provisions in Schedule 4AA, in particular those that cover allowable 

expenditure on disposals prior to 6 April 2019. Losses on non-resident disposals are 

ring-fenced and NRCGT and ATED-related losses are effectively carried forward 

and in most cases can be utilized.  



13. For corporate bodies CT is now chargeable on gains in three scenarios: (1) UK 

situated assets with a “relevant connection" (and attributable) to the company's UK 

permanent establishment. This is really no different to the previous under TCGA, 

section 10B. (2) an interest in UK land that is not chargeable under (1). (3) an asset 

(wherever situated) that derives at least 75% of its value from UK land in which the 

person has a "substantial indirect interest" – the indirect disposal of UK land.  

14. Companies chargeable gains are subject to CT under normal rules - and normal CT 

rates. The only significant distinction is that NRCGT and ATED-related losses are 

effectively convert to CT allowable losses under the new regime.  

REBASING 

15. One key feature to get to grips with is rebasing. This is something that I always feel 

is much more complicated in the way that the legislation sets it out than it needs to 

be! This is particularly the case because rebasing is generally legislation that has a 

“shelf life”. By this I mean that in many cases – and in particular here – rebasing 

only matters on the first disposal after the change in law. Consequently, some 

property will already have been rebased. Much property will be rebased over the 

next 5 – 10 years and the rebasing provisions will remain relevant to only a few 

properties after that time. Nonetheless, getting rebasing right is important and so 

we must make efforts to apply the legislation to best effect.  

16. The basic principle is that CGT or CT is only charged on gains that accrue post-

April 2019 (unless NRCGT applied, in which case rebasing on an NRCGT basis 



should apply). However, the taxpayer can (irrevocably) elect to use the property’s 

actual base cost instead or, for certain residential property, can elect for straight-line 

apportionment. Again, it is probably worth taking advice as to whether or not to 

elect for the straight-line apportionment, if relevant.  

17. [slide 16] There is a lot more detail on rebasing in the slides. I’m not going to go 

through that right now, but I did want you to have that information. Instead I’m 

going to focus on the diagrams and summary. The rebasing provisions are found in 

Schedule 4AA. In short Part 1 provides the scope of rebasing. This is the "First 

occasion on which a non-resident makes a direct/indirect disposal of UK land post-

6 April 2019 where it held that asset on 5 April 2019".  

18. Part 2 deals with rebasing for indirect disposals, commercial property and (non-

NRCGT) residential property. You should be aware that this is subject to a so called 

“mini-TAAR”. This prevents a person changing its "status" so that it becomes 

eligible to the non NRCGT rebasing rules in part 2 as opposed to the Part 3 NRCGT 

rebasing rules. Under part 2 you can either rebase to the 6 April 2019 market value 

or elect to apply the actual base cost. But for indirect disposals only, if the effect of 

the election is that a loss arises on that disposal, then it is not an allowable loss for 

CGT purposes. Consequently, care needs to be taken not to give rise to an 

unallowable loss. 

19. Part 3 applies to "fully residential" property held prior to 6 April 2015 and adopts 

the NRCGT rebasing position for this type of property, i.e. rebase to 6 April 2015 

value, actual market value or straight line apportionment.  



20. Part 4 addresses mixed use property where some was previously subject to NRCGT 

and that was held prior to 6 April 2019. This gives rise to potential for “double 

rebasing” so that you rebase to the 5 April 2015 market value and then the 5 April 

2019) with the pre-2019 gain or loss heldover until the actual disposal.  

21. Remember – all elections are irrevocable so you need to get it right! 

22. [slides 19 and 20] Let’s look at the diagrams now! The first diagram shows the 

previous position. Please excuse me because I am going to flick between the two to 

consider each scenario separately.  

22.1. Widely (i.e. non-closely) held non-UK property company: this 

residential property would simply have been outside scope of CGT. Under the 

new rules it is chargeable to CT and rebased to 6 April 2019 (unless an election 

is made). As NRCGT did not apply, it is within Part 2 of Schedule 4AA.  

22.2. Closely held non-UK property company: under the old regime this 

residential property would have been subject to NRCGT but not ATED-related 

gains as below the value threshold for ATED-related gains. It is now subject to 

CT with its base cost rebased to 2015 market value (absent any election) under 

Part 3 of Schedule 4AA.  

22.3. Non-UK individual: previously the residential property here would have 

been within NRCGT but not ATED-related gains because the owner is an 

individual. It is now subject to Part 3 of Schedule 4AA and subject to the same 

rebasing options as in the previous example.  



22.4. Closely held non-UK property company: this commercial property 

would not have been subject to any form of CGT under the old regime, unless 

under former TCGA, section 13 (now found in sections 3A – 3C: attribution of 

gains to participators in close companies). It will now be subject to CT with 

rebasing to 1 April 2019 under Part 2.  

22.5. Widely held non-UK property company: under the previous law this 

would not have been within NRCGT (widely held company) but would have 

been within the ATED-related gains charge. The position now should be the 

same as in the previous example.  

23. In addition you should bear in mind that any disposal of the shares in a company 

like those discussed in the example would potentially be chargeable as an indirect 

disposal. Before going on to consider the detail of such disposals, let’s look at the 

changed compliance for transactions. There is now a 30 day period to "return" 

information on a disposal and penalties will apply if you fail to make a return. There 

are some (very) limited exceptions such as disposals governed by a no gain/no loss 

provision but it is safest to assume that you need to make a CGT return. There is 

also a “payment on account” provision which means that you must make a payment 

on account of CGT within that same 30 day period. 

 

 

 



INDIRECT DISPOSALS 

24. We’ve already talked about these in general terms. What I want to do now is get to 

grips with some of the quirks of the provisions. The two key concepts are that of a 

property rich entity and a “substantial indirect interest”.  

25. In relation to the former, this means the derivation of at least 75% of value from 

UK land. Such value can be derived directly – the situation where a company owns 

UK land – or indirectly, e.g. where a trust owns a company which owns a partnership 

interest which owns a company which owns UK land. Structure diagrams at the 

ready!  

26. A substantial indirect interest is one which is 25% or more. But take care. This can 

be assessed by reference to a number of factors including equity holding, voting 

power, (direct or indirect) receipt of proceeds on a disposal of the equity (including 

the application of proceeds for a person's benefit) and an entitlement to the 

availability of income or assets to equity holders. It is also necessary to take into 

account interests of “related parties”. These are essentially the rules for connected 

persons in TCGA, section 286 with the following amendments:  

26.1. a person is connected to an individual if they are a lineal ancestor or lineal 

descendant of the individual or of the individual's spouse or civil partner; and  

26.2. partners in partnership are not related persons.  

27. This is not a “snapshot” provision – unlike the 75% value test. This is because any 

25% interest in the preceding two years is taken into account (subject to some small 



exceptions). I include a flowchart – again designed and kindly provided by Sarah 

Squires – of the application of these tests (and the two safe harbours).  

GET OUT OF JAIL FREE CARDS 

28. The first of these is the “trade safe harbour”. This is very important because where 

it applies you will not need to work out whether or not you have a property rich 

company. It can apply to businesses with expensive headquarters, but also in a 

number of other scenarios.  

29. This provides that a disposal of a right or interest in a company is not to be regarded 

as a disposal of an asset deriving at least 75% of its value from UK land if it is 

reasonable to conclude that, so far as the market value of the company's qualifying 

assets derives (directly or indirectly) from interests in UK land all of the interests in 

UK land are used for trading purposes.  

30. Secondly, there are special rules around “linked transactions” which mean that you 

can aggregate "linked disposals" in applying the property-richness test. This is 

particularly of use where a partnership is selling two or more directly owned 

companies and in some restructurings. If the relevant conditions are met, and 

aggregation means that less than 75% of the value is derived from UK land, then 

none of the linked disposals is regarded as meeting the property-rich condition. This 

is particularly useful because it is a one-way street: linked transactions can only save 

you so that if you aggregate and find you fall short of the 75% test you will not be 

a property rich company, but if aggregation was to cause you to exceed 75% it would 



have no effect: you would still not be a property rich company. However, this seems 

like a provision that might be ripe for change over the coming years! 

31. So that is a basic look at the new regime. While it retains many features from the 

existing taxes and borrows from existing concepts and in some cases existing 

legislation, it is likely to give rise to difficulties in the coming years. Hopefully, 

however, it represents an end to the rapid pace of change in property taxation. That 

certainly seems to be the case when we consider the most recent changes to property 

taxation. I’m going to start with PPR – principal private residence relief.  

PPR 

32. Let’s recap briefly. On disposal of a property which has been occupied by an 

individual as their only or main residence, any capital gain is usually relieved in part 

or in full from CGT by PPR relief. PPR relief exempts any gains made in periods of 

both actual occupation where the owner was residing in the property, and deemed 

occupation where the owner was physically absent from the property but treated as 

if they were in occupation.For non-exempt periods of absence, any gain is time-

apportioned against the whole period of ownership period. One key period of 

deemed occupation is the final period of ownership. The previous CGT PPR rules 

provide that as long as the owner has occupied the property as their main residence 

at some stage, then the final 18 months of ownership is treated as exempt deemed 

occupation for PPR relief. 

33. From April 2020, this is reduced to 9 months (save for in relation to certain 

individuals with a disability, and those in care who will still benefit from the original 



and much more generous 36 months). Additionally, lettings relief is being narrowed 

so that it only applies in a scenario where the owner of the property is in shared-

occupancy with a tenant.  

34. Turning to the current Finance Bill, there is a number of much smaller changes 

currently proposed. First, ATED charges will rise by 1.7% from 1 April 2020 in line 

with the September 2019 CPI. For most people there really is no need to maintain 

a structure that exposes them to ATED and it is particularly pertinent to consider 

whether or not your clients need their structure for any other reasons when the rate 

of ATED is increasing again.  

35. The second change is a little niche (to say the least)! It relates to housing 

cooperatives. Housing cooperatives will no longer have to pay the 15% SDLT rate 

applicable to 'corporate bodies' on purchases of residential property valued over 

£500,000, with effect from the Autumn 2020 Budget and will instead be taxed at 

the lower rate applicable to individuals. In addition ATED, which applies UK-wide 

on purchases of property within a corporate 'wrapper', will be disapplied for housing 

cooperatives with effect from 1 April 2021, with a refund available for payments in 

respect of tax year 2020-21 

36. You may remember that back at the start of this talk – what I hope does not but 

fear will – seem like many hours ago, I mentioned some proposed measures that 

sought to counteract the negative effect that tax changes have had on the super 

prime housing market (London mostly). The first is a bit of a double edged sword. 

FB 2020 provides for a 2% surcharge on non-residents buying UK situate property 



that will take effect from 1 April 2021. It might seem counter-intuitive to describe 

this as a measure to counteract the effect of increasing taxation of non-UK residents 

in relation to UK property, however, where contracts are exchanged before 11 

March 2020 but complete or substantially performed after 1 April 2021, then 

transitional rules are likely to apply. This will encourage people to complete 

purchases prior to 1 April 2021 in order to avoid some or all of the surcharge. This 

could provide a much needed boost to the UK housing market at a time when the 

economy is in a serious situation.  

37. The next measure is an increase to the rate of SBA – structures and buildings 

allowance. This relatively new allowance was introduced in FA 2018 in order to 

encourage investment in the construction of new, or renovation of old, non-

residential structures and buildings. An increase from 2% to 3% will increase with 

effect from 1 April 2020 for corporation tax and 6 April 2020 for income tax and 

will apply across the UK. Businesses that were entitled to claim the SBA for 

structures or buildings that were brought into use after 29 October 2018 will also 

be able to claim at the higher rate from 1 April for corporation tax or 6 April for 

income tax. 

38. Surprisingly for an allowance not much trumpeted on its introduction, the 

government now say it has "greatly enhanced the international competitiveness of the UK's 

tax system" and is anticipating that the increase in the allowance will lead to over £1 

billion in additional tax savings for businesses by the end of 2024-25.  

 



CONCLUSION 

39. So, it is clear that the taxation of UK land in the hands of non-residents has changed 

substantially over the last 5 years. While we are still getting to grips with the most 

recent and perhaps most major change, which has pushed thousands of non-UK 

companies into an unfamiliar CT regime, the pace of change has at least temporarily 

been reduced to a more than manageable level.  

40. This doesn’t mean that all non-residents are stuck paying CGT. As you can see, 

there are potentially several good options for clients with specific circumstances in 

rebasing, restructuring and diversifying. The key difference really is that increasingly 

what works is not going to come close to being a one-size fits all.  

41. Thank you so much for joining me today. I’m happy to take questions now, or 

alternatively do feel free to email me any questions to the email address on the last 

slide.  


